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What  is  a  Fire  Claim? 


Until  the  conviction  in  the  so-called  Markheim  case  recently 
affirmed  by  the  Court  of  Appeals  there  had  been  much  doiibt 

as  to  what  constituted  a  claim  against  an  Insurance  Company 
for  the  payment  of  a  loss  upon  a  contract  of  insurance.  Louis 
Markheim,  President  of  the  Markheim  Co.,  a  corporation,  was 
convicted  after  a  trial  lasting  several  days  held  befwe  Mr.  Justke 
Gavegan  of  the  Supreme  Court  and  a  jury,  and  was  sentenced  to 
imprisonment  for  not  less  than  2  years  and  not  more  than  3  years 
and  6  months,  for  a  violation  of  what  is  known  as  Section  120a 
of  the  Penal  Law,  where  it  is  provided: 

"A  person,  who  knowing  it  to  be  such : 
"Presents  or  causes  to  be  presented  a  false  or  fraudulent 
claim  or  any  proof  in  support  of  such  a  claim  for  the  pay- 
ment of  a  loss  upon  a  contract  of  insurance    *    *    *  is 
punishable  by  imprisonment  for  not  more  than  five  years 
or  by  a  fine  of  not  more  than  $500,  or  by  both  such  fine 
and  imprisonn^t" 
An  appeal  was  taken  to- the  Appellate  Divisicm  of  the  Sup- 
preme  Court;  the  conviction  was  affirmed,  Mr.  Justice  Scott 
writing  a  forceful  and  interesting  opinion,  in  which  all  the  other 
justices  concurred  (People  vs.  Markheim,  162  App.  Div.,  p.  859) ; 
and  on  an  appeal  taken  to  the  Court  of  Appeals  was  again 
affirmed  by  a  unanimous  court,  no  opinion  being  written. 

Prosecutions  had  been  successfully  had  under  this  statute, 
but  in  every  case  after  the  filii^  of  a  formal  proof  of  loss,  and 
until  the  Markheim  case  there  had  never  been  a  prosecution 
unless  in  a  case  where  such  a  proof  of  loss  had  been  filed.  It 
may  be  instructive,  therefore,  to  review  briefly  the  story  of  the 
Markheim  case  so  that  we  may  appreciate  more  fully  the  im- 
portance and  far-reaching  effect  of  the  decision. 

The  Markheim  Company,  of  which  Louis  Markheim  was 
tiie  president,  was  a  corporation  engaged  in  the  business  of  im- 
porting, buying  and  selling  at  whcdesale  embroideries  and  laces 
at  12-14  West  2 1st  Street,  New  York  City,  occupying  the  store 
and  basement.  The  corporation  had  been  known  by  the  name 
of  Bondy,  Markheim  &  Co.,  and  on  February  28,  1913,  by  an 
order  of  the  Court  its  name  was  changed  to  MarHieim  Company, 
Inc.  The  fire  occurred  just  before  seven  o'clock  on  the  evening 
of  Saturday,  April  12,  1913.  It  started  in  the  basement  and 
extended  to  the  grade  Boot.   The  Fire  Department  responded 
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promptly  and  in  a  short  time  had  the  fire  under  control.  The 
Markheim  Company  was  carrying  at  the  time  of  the  fire  insur- 
ance on  stock  to  the  amount  of  $131,000.  Immediately  after  the 
fire  the  company  retained  puUic  adjusters,  who  sent  out  postal 
cards  notifying  the  companies  of  the  fire  loss.  The  loss  came 
under  the  jurisdiction  of  the  Loss  Committee  of  the  New  York 
Board  of  Fire  Underwriters,  and  a  Committee  of  two  adjusters 
was  at  once  appointed.  The  public  adjusters  took  an  inventory 
of  the  grade  floor  and  with  the  assistance  of  Markheim,  President 
of  the  Insured,  and  its  bookkeeper  made  up  from  the  books  a 
merchandise  statement  This  merchandise  statement,  purporting 
to  be  a  true  transcript  of  the  books  of  the  Markheim  Company, 
was  presented  to  the  Company  adjusters  on  April  17th;  attached 
to  it  was  a  list  of  43  Insurance  Companies  affected  by  the  loss 
showing  the  amount  of  insurance  carried  in  each  company,  and 
with  it  was  submitted  the  inventory  of  the  stock  on  the  grade 
floor.  This  merchandise  statement  showed  a  sound  value  of 
stock  on  hand  at  the  time  of  the  fire  of  $145,663.85  and  was 
made  up  as  foUows: 

"Merchandise  Statement  Markheim  Co.,  Inc. 

Nos.  12-14  W.  2ist  Street. 

Inventory  as  per  ledger  June  30/12  $96,606,67 
Purchases  less  Returns, 

June  30/12  to  April  12/13  $147,008.94 
Discount  6%  8,820.53 


138,18841 
$234,795-08 


Sales  less  Returns  $137,038.08 

Goods  out  at  memo   86.88 

$137,124.96 

Less  gross  profit  47>99373 

89>i3^'^3 

Showing  Amt.  of  value  on  hand 
April  12/13  (Date  of  fire)  $145,663.85" 

On  the  morning  of  &e  day  followix^  (April  i8th),  the 

Company  adjusters,  by  appointment,  made  a  visit  to  the  premises, 
where  they  met  Markheim,  the  President  of  the  Company,  its 
bookkeeper  and  the  public  adjusters.  Markheim  confirmed  the 
merchandise  statement  which  had  been  submitted  by  his  adjus- 
ters and  said  that  his  books  were  true  and  correct;  that  the  goods 
remaining  in  sight  were  so  badly  damaged  as  to  be  unmerchantable 
and  there  was  practically  no  salvage.  A  request  was  then  made 
for  his  bodes  of  account  for  examination  in  connection  with  tiie 
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statement  submitted  and  they  were  examined  by  the  Company 
adjusters  and  found  to  confirm  the  statement;  the  bookkeeper 
assumed  tiiat  the  books  were  correct  and  so  stated. 

It  may  be  well  to  recall  the  situation  as  it  presented  itself 
at  that  time:  While  there  was  a  large  water  and  smoke  damage, 
it  was  apparent  that  the  actual  burning  out  of  sight  was  slight. 
Markheim  amtended  that  his  books  were  correct  and  the  sound 
value  of  the  stock  on  hand,  as  stated,  was  $145,663.85;  that  the 
stock  in  sight  both  on  the  grade  floor  and  in  the  basement  was 
so  badly  damaged  as  to  be  unmerchantable  and  claimed,  there- 
fore»  that  the  loss  in  fact  exceeded  the  total  insurance,  $I3I|00Q, 
or  was  almost  to  the  extent  of  $145,663.85,  tiie  entire  sound 
value  as  shown  by  the  books  and  the  statement.  The  stock  on 
the  grade  floor  had  been  inventoried  at  cost  at  $17,327,61,  and 
the  difference  bdtween  that  and  the  sound  value  shown  by  the 
books  should  be  the  value  of  the  stodc  in  the  basraient  at  the 
time  of  the  fire,  or  $128,336.25.  It  was  clear  to  the  Company 
adjusters  from  the  examination  of  the  books  that  the  Company 
was  insolvent  and  that  the  stock  in  the  teisement  would  not  in- 
ventory in  value  much  more  ^n  that  on  the  grade  fk>or;  a 
condition  so  extraordinary  as  to  require  immediate  and  critical 
investigation. 

Rumors  were  rife  shortly  after  this  visit  of  the  sale  just 
before  the  fire  of  large  quantities  of  merchandise  ffarot^  auc- 
tioneers. This  information  came  to  the  public  adjusters  and  also 
to  the  Company  adjusters.  The  public  adjusters  presented  the 
situation  to  Markheim;  he  denied  it,  goii%  so  far  as  to  make  an 
affidavit,  which  was  one  of  the  important  pieces  of  evidence  <m  tihe 
criminal  trial,  to  the  effect  that  no  sales  of  merchandise  had 
been  made  other  than  in  the  regular  course  of  business  and  that 
all  sales  appeared  in  the  books  of  account.  The  public  adjusters 
were  not  satisfied  and  continued  their  investigaticm  and  in  some 
way  learned  that  sales  had  been  made  through  one  Hartman,  an 
auctioneer  and  commission  merchant  in  laces.  Markheim  was 
opnfnmted  with  Hartman  and  finally  admitted  that  merdiandiae 
had  been  sold  through  Hartman  and  others  which  was  not  re- 
corded in  the  books,  and  prepared  and  gave  to  the  public  adjus- 
ters a  statement  of  sales  that  had  been  made  amounting  at  cost 
to  upwards  of  $30/xx>.  The  PuUic  adjust^s  refused  Ioib^  to 
represent  the  Markheim  Company  and  withdrew. 

Those  charged  with  the  responsibility  of  protecting  the  in- 
terests of  the  Companies,  were  satisfied  irom  the  situation  dis- 
dosed  on  Ibt  visit  to  the  Markhdm  premises  and  from  the  infor* 
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mation  that  had  subsequently  come  to  them  that  a  claim  that 
was  in  every  respect  false  and  fraudulent  had  been  presented. 
The  District  Attorney  through  Assistant  District  Attorney  Weller 
began  immediately  an  investigation  and  the  facts  that  I  have 
outlined  were  established  beyond  peradventure.  He  was  entirely 
satisfied  a  crime  had  been  conunitted,  notwithstanding  that  no 
formal  proof  of  loss  had  been  filed,  and  within  a  few  days  Mark* 
heim  was  indicted,  subsequently  tried  and  convicted  and,  as  we 
have  seen,  his  convicticm  unanimously  affirmed  by  both  the  Apel- 
late Division  of  the  Supreme  Court  and  the  Court  of  Appeals. 

To  state  the  contention  of  the  People  and  that  of  the  defend- 
ant both  at  the  trial  and  in  the  Appellate  Courts  is  but  to  present 
dearly  the  exact  issue  involved : 

(a)  The  People  ccmtended  that  when  the  fire  occmred  a 
valid  and  subsisting  claim  at  once  arose  against  the  Companies 
interested  in  favor  of  the  Markheim  Company;  that  the  defend- 
ant, its  i»e$ident,  undertook  to  present  that  claim  to  the  Insur- 
ance Cwnpanies  and  for  that  purpose  hired  Public  Adjusters, 
who,  pursuant  to  the  terms  of  the  policy,  immediately  notified 
the  companies  of  the  loss ;  prepared  and  presented  under  direc- 
ticm  of  Markheim  the  merchandise  statement,  which  was  in  fact  a 
presentaticm  of  the  books  themselves,  and  Markheim  subsequent^ 
produced  the  books  at  the  demand  of  the  Company  adjusters  to 
confirm  the  statement  submitted,  stating  that  they  were  correct 
and  that  the  stock  remaining  in  sight  had  but  little,  if  any,  value; 
claiming,  therefore,  against  the  Companies  that  the  sound  value 
of  the  stock  was  $145,663.85  and  that  the  loss  was  practically 
to  that  amount,  or  much  in  excess  of  the  total  insurance  which 
was  $i3i/)00,  and  that  every  step  that  was  taken,  was  in  the 
presentation  of  that  claim  to  the  Insurance  Companies ;  that  Ihc 
books  were  false,  that  sales  made  by  the  defendant  had  been 
suppressed  to  the  extent  of  at  least  $30,000,  of  which  no  entry 
had  been  made  in  the  books;  tirnt  the  defendant  knew  of  the 
falsity  of  the  claim,  and  every  step  that  he  took,  therefore,  was 
in  the  presentation  of  what  he  knew  to  be  a  false  and  fraudulent 
daim  for  the  payment  of  a  loss  on  a  contract  of  insurance. 

(b)  The  defendant  on  the  contrary  omtraded  among  othor 
things  that  no  claim  had  been  presented  but  all  the  steps  that 
were  taken  were  merely  preliminary.  This  and  his  other  con- 
tentions could  not  be  more  tritely  stated  and  answered  than  to 
quote  from  the  brief  of  the  District  Attorney  in  the  Court  of 
Appeals.  After  reciting  the  facts,  with  which  you  are  ahready 
familiar,  he  said: 
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"If  this  didn't  constitute  the  presentation  of  a  false  and 
fraudulent  claim  for  the  payment  of  a  loss  cai  a  contract 
of  insurance  (Penal  Law,  1202)  it  would  be  difficult  to 

conceive  what  would. 

The  appellant's  counsel  contend  in  substance  that  there 
can  only  be  a  presentation  of  a  false  and  fraudulent  claim 
when  no  claim  at  all  is  in  existence.  In  other  words, 
they  contend  that  if,  for  example,  there  was  a  fire  but  no 
loss  and  the  defendant  make  a  claim  for  loss,  that  would 
be  presenting  a  false  and  fraudulent  claim ;  or  if  no  fire 
had  occurred  and  he  presented  a  claim  for  a  loss,  as  if 
goods  had  been  daimged  by  6re. 

In  other  words,  they  contend  that  where  some  right  of 
recovery  has  accrued,  a  defendant  cannot  be  guilty  of  a 
violation  of  the  statute  by  putting  in  a  false  and  exagger- 
ated amount.    That  is  to  say  their  contention  is  in  sub- 
stance that  if  a  loss,  of  say  $1,  had  occurred,  and  a  loss 
of  $50,000  was  claimed,  it  would  not  be  the  presentation 
of  a  false  claim. 
This  contention  is,  we  submit,  palpably  absurd." 
The  Appellate  Division  did  not  discuss  these  amtantions  of 
the  defendant,  but  disposed  of  any  lingering  doubt  that  might 
remain  as  to  the  character  of  the  acts  of  the  defendant  where  in 
its  opinion,  through  Mr.  Justice  Scott,  it  said  at  page  859 : 

"The  evidence  tended  to  show  that  the  defendant  was 
president  of  a  corporation  known  as  Markheim  & 
Company,  which  carried  a  considerable  stock  of  goods  in- 
sured in  43  different  insurance  oxnpanies  to  an  aggregate 
amount  of  $131,000;  that  a  fire  occurred  doing  consider- 
able damage;  that  immediately  after  the  fire,  indeed  on 
the  evening  of  the  same  day,  defendant  as  president  of  the 
corporation  made  a  written  contract  with  a  firm  of  public 
fire  adjusters  retaining  them  on  a  percentage  basis  to 
advise  and  assist  in  the  adjustment  of  the  loss  with  the 
insurance  companies;  that  said  adjusters  immediately  noti- 
fied in  writing  the  companies  interested  of  the  fact  of  the  . 
fire  and  the  loss;  that  thereupon  a  committee  of  two  ad- 
justers was  appointed    *    *    *    to  represent  as  adjusters 
the  companies  aflfected  by  the  loss ;  that  defendant,  in  order 
to  establish  a  basis  for  such  adjustment  caused  to  be  made 
up  and  submitted  to  the  Committee  of  Adjusters  represent- 
ing the  insurance  coni^Kinies  a  statement  purporting  to  show 
in  detail  the  amount  and  value  of  the  goods  on  hand  at  the 
time  of  the  fire ;  that  such  statement  was  false  and  known 
to  die  defendant  to  be  false  and  was  prepared  and  pre- 
sented with  the  purpose  and  intent  of  defrauding  the  in-* 
surance  companies  into  paying  a  greater  sum  than  the  loss 
actually  suffered.   It  should  be  said  at  tfie  outset  that  tiie 
evidence  leaves  no  possible  dou^in  our  minds  of  the 
defendant's  guilt." 
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It  may  be  interesting  to  recall  some  of  the  evidence  adduced 
during  the  course  of  the  trial  to  show  Markheim's  method  of 
operatioii,  in  scxne  n^pects  rather  mg^ous.  You  may  rmiem* 
ber  that  tiie  corporation  had  changed  its  name  in  February 
from  Bondy,  Markheim  &  Company  to  Markheim  Company,  Inc. 
After  the  change  was  made  Markheim  opened  personally  an 
account  in  the  Union  Exchange  Naticmal  Bank  using  the  dkl 
name  Bondy,  Markheim  &  Company,  and  in  this  account  he 
deposited  a  large  part  of  the  proceeds  of  suppressed  sales  of 
merchandise  which  he  used  for  his  own  purposes,  many  of  the 
Hartman  checks  being  drawn  to  the  order  of  Bondy^  Markheim 
&  Company.  He  used  this  account,  in  other  words,  as  a  '^rl^r- 
ing  house"  for  many  of  these  transactions.  There  were  other 
bank  accounts,  one  in  the  name  of  a  member  of  his  family,  in 
which  sinular  transactions  to  a  large  amount  were  traced*  In 
several  instances  in  what  was  known  on  the  books  as  the  ''Ex- 
change Account"  would  be  found  amounts  representing  checks 
drawn  to  "Cash"  which  were  finally  traced  to  be  the  proceeds  of 
a  sale  not  entered  and  which  had  been  deposited  in  the  r^^ar 
account  of  the  Markheim  Company  and  checks  then  or  later 
drawn  to  Markheim  at  his  request  for  the  same  amount.  It  may 
be  assumed  that  in  many  instances  the  reason  for  making  these 
seemingly  helpful  contributions  was  because  of  a  real  necessity 
at  that  particular  time  for  protecting  the  regular  bank  account  of 
the  company  against  overdraft;  the  contributions  were  but  tempo- 
rary, however,  and  were  not  permitted  to  remain  for  any  length 
of  time.  At  another  time  the  bookkeeper  was  infonned  by 
Markheim  that  merchandise,  the  sale  of  which  had  been  regularly 
entered  in  the  books  and  for  which  he  had  received  a  check  in 
payment,  had  been  returned;  the  account  of  the  customer  was 
ikea  credited  by  her  with  the  return  of  the  merchandise  and  the 
check  which  he  had  received  in  payment  was  deposited  in  one  of 
his  "clearing  house  accounts"  mentioned.  Another  and  rather 
interesting  instance,  in  that  it  differed  from  the  m^od  ordinarily 
adopted,  was  a  transaction  witfi  Sieg^  &  Ccmipany  of  Bo$tx>n. 
It  appeared  that  merchandise  had  been  sold  to  Siegel  &  Company 
but  all  the  sales  had  not  been  entered  in  the  books.  When  the 
check  for  the  Siegel  purchases  was  received  it  was  naturally  for 
an  amount  laiger  tlum  the  sales  appearing  in  the  bodes.  Mark* 
heim  told  the  bookkeeper  that  it  was  an  overpayment,  and  at  his 
request  she  made  an  entry  in  the  stub  of  the  check  book  of  a 
check  to  return  to  Si^el  &  Company  the  amount  of  the  over* 
payment,  but  when  she  drew  the  check  itself  she  was  asked  by 
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Markheim  to  draw  it  to  "Cash"  so  that  it  might  be  put  through 
the  Siegel  New  York  store.  It  is  hardly  necessary  to  add  that 
the  check  found  its  way  into  Markheim's  personal  account.  These 
transactions  are  f  airiy  illustrative  of  tibe  nuumer  in  whidi  Mark- 
heim operated  in  suppressing  sales  and  appropriating  the  proceeds. 
The  bookkeeper  had  no  reason  to  question  the  accuracy  of  the 
books  and  was  not  cross-examined*  Hie  defendant  did  not  take 
tilt  stand  but  rested  upon  the  contentions  already  set  forUi. 

It  will  not  be  surprising  to  learn  that  while  on  the  criminal 
trial  the  suppression  of  sales,  for  jeasons  which  the  District 
Attorney  thought  sufficient,  was  confined  to  about  $30|000»  which 
liad  been  admitted  by  Markheim;  ^nwt  was  in  fact  suppress&Mi 
of  sales  of  upwards  of  $70,000. 

The  Markheim  Company  subsequently  filed  formal  proofs  of 
loss  on  the  companies  interested,  verified  by  the  Secretary,  in 
which  it  was  daimed  that  tht  sound  value  of  the  stock  in  sight 
at  the  time  of  the  fire  was  not  $145,663.85,  but  $73,441.41,  with 
a  damage  of  $49,832.07,  and  in  the  claimed  sound  value  and 
damage  was  included  an  amount  of  $15^00  as  the  value  of  goods 
burned  out  of  sight.  It  would  appear,  therefore,  from  the  proofs 
of  loss,  indulging  in  what,  under  the  circumstances,  might  be 
said  to  be  a  violent  assumption  even  for  the  purpose  of  argu- 
ment that  they  are  correct,  that  merchandise  of  upwards  of 
$70,000  at  the  least  had  been  taken  from  the  premises  before  the 
fire,  sold  and  the  sales  suppressed.  The  Markheim  Company  was 
in  fact  insolvent,  was  finally  adjudged  bankrupt  and  a  trustee 
appointed,  who  instituted  civil  actions  against  the  companies  in- 
terested which  are  on  the  calendar  of  the  Court  but  have  not 
been  tried. 

The  criminal  case  has  passed  into  history  and  another  and 
most  important  step  has  bran  takra  not  only  for  the  protection 
of  the  Insurance  Companies  s^inst  fraudulent  claims  but  indeed 
for  the  protection  of  the  entire  community.  The  eflPect  of  such 
a  decision  can  hardly  be  measured;  it  will  deter  one  so  disposed 
from  pr^enting  or  att^qptii^  to  present  a  f rauduloit  daim  for 
he  is  warned  by  the  Markheim  case  to  have  a  care  at  the  very 
outset  that  his  claim  be  honest  and  that  in  the  State  of  New  York 
at  least  a  crime  may  be  committed  under  this  Section  of  the 
Penal  Law  notwithstanding  that  there  has  been  no  filing  of 
formal  proofs  of  loss  and  it  will  naturally  have  a  strong  tendency 
to  discourage  fraud  of  every  kind  in  relation  to  the  insurance 
contract — ^a  contract  with  which  the  Pubhc  interests  are  so  closely 
related. 
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While  there  had  been  much  doubt,  therefore,  as  to  whftt 

constituted  a  ^^fMHl  against  an  Insurance  Company  that  has  now 
been  dispelled.  There  has  never  been  much  question  as  to  what 
really  constituted  a  satisfactory  formal  proof  of  loss,  and  the 
doubt,  if  any  there  be,  may  be  caused  in  part  at  least  by  the 
dedsions  involving  the  application  of  the  doctrine  of  waiver  and 
estoppel.  The  question  is  interesting;  it  is  one  of  the  many  that 
are  included  in  the  subject  of  this  ev^iing. 

And  in  this  connection  it  may  be  said  that  we  can  do  no 
more  this  evening  than  to  touch  on  the  salient  points  of  the  cases 
construing  this  and  similar  conditions  of  the  policy  in  view  of  the 
ramifications  of  the  subject.  It  would  seem,  indeed,  a  work  of 
supererogation  to  do  more  than  to  review  briefly  a  subject  which 
has  been  given  so  much  critical  consideration  by.  the  text  writers 
on  Insurance  Law,  to  whose  indefatigable  labors  in  research,  pain- 
staking analytical  discrimination  and  lucidity  of  exposition  this 
modest  paper  owes  its  being. 

The  conditions  that  we  are  now  to  consider  are  those  that 
apply  only  after  the  loss  has  occurred  and  it  may  be  well  to 
recall  the  significant  language  of  McNcUly  v.  Ins.  Co.  (137  N.  Y.^ 
389),  where  the  court  said  at  page  3^: 

*Those  conditions  which  operate  upon  the  parties  and 
the  contract  prior  to  the  loss,  such  as  the  condition  and 
situation  of  the  property  and  the  rehitions  of  the  insured 
to  it,  and  all  statements  and  representations  preceding  the 
contract,  are  matters  of  substance,  upon  which  the  lia- 
bility of  the  insurer  depends.  Such  stipulations  are  im- 
portant, as  their  general  object  is  to  define  and  determine 
the  limits  of  the  risk  assumed  and  to  point  out  the  condi- 
tions and  circumstances  under  which  the  insurer  has 
agreed  to  become  liable  in  case  of  loss.  Those  conditions 
are  to  receive  a  fair  construction  according  to  the  intention 
.  of  the  parties.  Those  conditions  which  relate  to  matters 
after  the  loss,  have,  for  their  general  object,  to  define  the 
mode  in  which  an  accrued  loss  is  to  be  established,  ad- 
justed and  recovered,  after  the  reciprocal  rights  and  lia- 
bilities of  the  parties  have  become  fixed  by  the  terms  of 
the  contract,  and  are  to  receive  a  more  liberal  construction 
in  favor  of  the  insured.  In  determining  the  liability  of  the 
defendant  it  is  entitled  to  the  benefit  of  its  contract  fairly 
construed  and  can  stand  upon  all  of  its  stipulations.  But 
when  its  liability  has  become  fixed  by  the  capital  fact  of 
of  a  loss,  within  the  range  of  the  responsibility  assumed 
in  the  contract,  courts  are  reluctant  to  deprive  the  insured 
of  the  benefit  of  that  liability  by  any  narrow  or  technical 
constraction  of  the  €onditi<His  and  stipulations  which  pre- 
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scribe  the  formal  requisites  by  means  of  which  this  accrued 
right  is  to  be  made  available  for  his  indemnificaticm." 

Compliance  with  these  and  other  conditions  may  of  course 
be  waived  or  the  company  may  so  act  as  to  estop  itself  from 
insisting  upon  it  We  shall  consider  the  subject  of  waiver  and 
estoppel  only  in  so  far  as  it  relates  to  the  conditicms  which  are 
the  subject  of  the  talk  this  evening,  and  it  might  be  well  to  have 
a  clear  definition  of  those  terms,  and  we  find  it  in  Draper  v. 
Oswego  Fire  Relief  Assn.  (190  N.  Y.,  12),  where  tiic  Court 
in  reviewing  other  well  known  cases  said,  at  page  16: 

**The  law  as  to  what  constitutes  a  waiver  was  correctly 
laid  down  by  the  trial  judge  substantially  in  the  language 
used  by  this  court  in  Kiernan  v.  Dutchess  County  Mut 
Ins.  Co.  (150  N.  Y.,  190)  and  repeated  in  Walker  v. 
Phoenix  Insurance  Co.  (156  N.  Y.,  628).  *  *  *  While 
that  doctrine  and  the  doctrine  of  equitable  estoppel  are 
often  confused  in  insurance  litigation,  there  is  a  dear 
distinction  between  the  two.  A  waiver  is  a  voluntary 
abandonment  or  relinquishment  by  a  party  of  scmie  right 
or  advantage.  ♦  ♦  *  The  doctrine  of  equitable  estop- 
pel, or  estqppel  in  pais,  is  that  a  p^rty  may  be  precluded 
by  his  acts  and  conduct  fr<Mn  asserting  a  right  to  the  detri* 
ment  or  prejudice  of  another  party  who,  entitled  to  rely 
on  such  conduct,  has  acted  upon  it." 

Two  of  these  conditions,  the  notice  of  the  fire  and  the  proof 
of  loss,  are  what  the  law  r^rds  as  cocuiitioiis  precedent,  that  is 
to  say,  they  are  conditions  which  precede  any  liability  and  must 
be  complied  with  by  the  insured  without  any  requirement  on  the 
part  of  the  company  before  the  loss  becomes  payable.  Other 
provisions,  which  have  been  aptly  termed  requirements,  are  ttiose 
with  which  the  insured  need  not  comply  unless  requested  so  to  do, 
such  as  furnishing  magistrates'  certificates,  plans  and  specifica- 
tions, books  and  bills,  the  examination  under  oath  and  the  Bp- 
praisal ;  in  some  states  howev^  a  "disagreement"  as  to  the  amount 
of  the  loss  would  make  the  appraisal  too  a  condition  precedent  to 
any  action  on  the  policy. 

The  Notice  of  Loss. 
Before  taking  up  the  subject  of  the  inventory  and  proof  of 
loss,  we  might  stop  to  consider  that  condition  of  the  policy  which 
requires  immediate  notice  of  loss  in  writing.  The  bbject  of  &e 
notice  is  that  the  company  may  know  that  a  loss  has  in  fact 
orairred,  and  take  such  action  as  it  considers  proper  to  protect 
its  interests.  This  condition  has  been  construed  from  time  to 
time  and  there  are  many  cases  in  tihis  and  c^er  states  relating 
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to  it.   While  the  policy  condition  in  terms  requires  an  immediate 

notice  of  loss,  it  might  be  said  from  an  analysis  of  the  many 
decisions  on  the  subject  that  notice  must  be  given  with  due  dili- 
gence and  as  soon  as  circumstances  will  permit,  and  that  what, 
under  the  circumstances,  is  a  reasonable  compliance  with  the  ccm- 
dition  must  be  determined  from  the  facts  of  each  case. 

It  would  appear  (a)  that  if  the  company  knew  of  the  fire 

or  got  notice  of  it  from  any  one  it  would  be  sufficient.  For 
example,  if  an  officer  of  a  company  knows  of  the  fire  and  visits 
the  place  of  the  fire  Roumayer  v.  Ins.  Co.  (13  N.  J.  L.,  no)  (d) 
that  delay  in  giving  notice  may  iK>t  under  the  circumstances  be 
unreasonable. 

In  Will  &  Baumer  Co.  v.  Rochester  German  Ins.  Co.,  (140 
App.  Div.,  691),  a  proof  of  loss  was  served  mttun  sixty  days 
after  the  fire,  there  being  no  previous  notice  of  loss.  The  delay 
was  due  to  the  fact  that  owing  to  the  confusion  after  the  San 
Francisco  earthquate  and  fire,  plaintiff  was  for  fifty  days  unable 
to  ascertain  what  property  had  been  destroyed^  and  it  was  said, 
per  Robson,  J.,  at  p.  694: 

"It  would  seem  that  the  useful  purpose  to  be  served  by 
requiring  plaintiff  to  give  defendant  this  notice  was  that 
It  might  be  promptiy  advised  that  a  fire  had  occurred.  That 
information  defendant  had  as  early  and  quite  as  fuUy 
and  particularly  as  had  plaintiff." 
And  in  Solomon  v.  Ins.  Co.  (160  N.  Y.  595)  where  by  reason 
of  failure  to  obtain  the  policy  for  about  fifty  days  after  fire  no 
notice  was  given  until  that  time  by  a  general  assignee  for  credi- 
tors, the  Court  held  the  notice  sufficient 

(c)  That  the  company  may  of  course  waive  the  notice  or  so 
act  as  to  estop  itself  from  insisting  upon  the  breach,  as  by  denying 
liability  (Omaha  Ins.  Co.  v.  Duke,  43  Neb.,  473) ;  or  by  requiring 
corrections  in  proofs  filed  (Weed  v.  Ins.  Co.,  133  N.  Y.,  394). 

The  Inventory. 

The  policy  requires,  as  the  next  step  we  are  to  discuss,  that 
the  insured  shall  make  a  complete  inventory,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed  thereon.  While 
there  is  no  specific  provision  requiring  the  insured  to  furnish  the 
invCTtory  to  the  company,  the  only  reascmable  inferrace  is  that 
that  is  the  purpose  in  having  it  made,  and  a  reasonable  interpre- 
tation of  the  policy  condition  would  require  that  the  inventory 
should  be  delivered  to  the  ccHnpany.  As  a  matter  of  practice 
tills  is  generally  done,  in  this  city  at  least,  md  is  one  of  the  first 
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steps  taken  by  the  Public  Adjuster,  and  a  copy  is  ordinarily 
attached  to  the  proof  of  loss. 

It  is  provided  that  the  insured  shall  state  in  the  invoitory  the 
cost  and  quantity  of  each  item  of  damaged  and  undamaged  prop- 
erty and  the  amount  claimed  and  in  the  proof  of  loss  the  cash 
value  of  each  item  and  the  amount  of  loss  thereon. 

The  Court  in  McManus  v.  Western  Assn.  Co.  (22  Misc.  269; 
afl&rmed  43  App.  Div.,  550)  pointed  out  the  difference  between  tibe 
two  papers. 

The  Pkoof  of  Loss. 

The  policy  conditions  on  the  subject  of  the  proof  of  loss 
are  clear  and  concise,  and  the  company  is  entitled  to  receive  from 
the  insured  so  much  of  the  information  therein  specified  as  he 
can  witii  due  diligence  furnish.  A  glance  shows  the  informati<M 
to  be  of  great  importance  to  the  company ;  it  relates  to  knowledge 
of  the  origin  of  the  fire,  the  title  to  the  property,  the  cash  value 
of  each  item  and  the  amount  of  loss  tiierecm,  other  insurance 
etc.,  and  may  be  insisted  upon,  and  the  insured  will  not  be  ex- 
cused from  complying  unless  under  circumstances  where  he  is 
unable  to  do  so;  he  is  boimd  to  do  what  is  reasonable  to  fully 
ccmply  with  the  conditions. 

A  statement  showing  the  cash  value  of  each  item  and  tiie 
amount  of  loss  thereon  is  of  course  often  impracticable  and  is 
generally  complied  with  by  submitting,  with  an  inventory  of  the 
stock  in  sight  and  the  damage  daimed,  a  statanent  made  up  from 
the  books,  taking  the  latest  inventory  as  its  starting  point  and 
adding  the  purchases  and  labor  and  deducting  the  sales  with  a 
proper  allowance  for  profit,  thus  getting  the  sound  value  at  the 
time  of  the  fire  and  the  claimed  loss. 

The  Court  in  the  Doms  case  (15  Misc.,  263;  affirmed  157 
N.  Y,,  685)  refers  to  the  practice. 

Where  an  attempt  is  made  to  comply  with  the  provisions 
and  a  paper  purporting  to  be  a  proof  of  loss  is  filed  with  the 
company  within  the  time  limited  and  is  defective,  either  by  reason 
of  the  failure  to  state  the  requirements  of  the  policy  provisions 
or  by  some  defect  in  the  signature  or  oath,  then  it  is  the  duty 
of  the  company  to  object  to  tiie  proof,  so  tliat  tiiie  insured  may 
correct  it;  and  if  the  company  fail  to  take  such  action  it  would 
be  estopped  from  contending  thereafter  that  the  proofs  of  loss 
did  not  comply  with  the  conditions  of  the  policy.  Cases  in  which 
this  question  was  discussed  are  llie  foUowing:  In  Weed  v.  Ins. 
Co.  (133  N.  Y.,  394)  it  was  held  that  an  objection  that  proofs 
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had  not  been  made  by  the  proper  person  is  untenable  if  they 
were  retained  without  objection.  And  in  Cummer  v.  Ins,  Co. 
67  App.  Div-  151 ;  affirmed  173  N,  Y.,  633)  it  was  held  that 
where  the  insurer  retains  proofs  filed  in  attempted  omiptiaaoei 
it  cannot  set  up  as  a  defense  that  they  were  incomplete. 

The  objections,  if  any,  to  the  proofs  must  be  taken  within  a 
reasonable  time,  they  should  be  specific  and  the  insured  given  a 
•  reasonaUe  time  thereafter  to  correct  the  claimed  defects;  and 

what  is  a  reasonable  time  will  be  determined  from  the  facts  in 
each  case ;  it  might  under  some  circumstances  extend  beyond  the 
sixty  day  limit  (Planters  Mutual  Insurance  Association  v.  HamU^ 
fan,  77  Ark.,  27).   It  would  sean  that  such  defects  as  are  not 

specifically  pointed  out  would  be  waived  (Titus  v.  Glens  Falls 
Ins.  Co.,  81  N.  Y.,  410;  Levine  v.  Lancashire  Ins.  Co.,  66  Minn., 

138). 

The  general  rule  is  that  the  mere  retention  of  an  informal 

paper  which  does  not  in  any  way  attempt  to  comply  with  the 
conditions  of  the  policy  respecting  proofs  of  loss  would  not  estop 
the  cmnpany  fT<m  insisting  that  they  had  not  been  compUed  with 
(Beatty  v.  Ins.  Co.,  66  Pa.  St.,  9) ;  it  is  necessary  however  to 
consider  the  following  cases  where  it  was  held  that  the  company 
may  so  act  in  relation  to  a  purely  informal  paper  as  to  estop 
itself  from  insisting  upon  a  formal  proof.  The  case  of  Glazer 
V.  Ins.  Co.  (190  N.  Y,,  6)  involving  a  loss  of  household  furniture 
was  tried  two  or  three  times  and  finally  went  to  the  Court  of 
Appeals.  It  appeared  that  the  insured  had  filed  an  inventory 
unverified  showing  the  quantity  and  cost  of  the  property  de- 
stroyed and  injured,  and  the  amount  claimed  thereon.  The 
Court  of  Appeals,  by  a  divided  court,  held  that  it  was  a  question 
of  fact  for  the  jury  to  determine  whether  the  defendant  by  re- 
taining the  paper  without  any  objection  until  the  sixty  days  had 
expired,  by  using  it  for  the  purpose  of  identifying  property  and 
ascertaining  for  itself  the  amount  of  the  damage  to  the  various 
articles  covered  by  the  policy,  and  then  entering  upon  negotia- 
tions based  upon  the  contents  of  the  paper  for  a  settlement  of 
the  claim,  l^d  the  plaintiff  to  believe  that  no  further  proofs 
of  loss  would  be  required  and  so  waived  their  service.  Similar 
cases  are:  Greengrass  v.  North  River  Ins.  Co.  (139  Supp.,  937)  ; 
Cumen  v.  Ins.  Co.  (159  App.  Div.,  493);  Weber  Gemumia 
Ins.  Co.,  (16  App.  Div.,  596). 

The  Glazer  and  similar  cases  were,  however,  decided  upon 
the  peculiar  facts  of  each  and  must  be  looked  at  from  that  view 
point   They  will  not,  of  course,  be  held  af^icable  to  the 
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ordinary  case  where  the  complete  inventory  mentioned  in  tfie 
policy  is  filed  and  the  usual  investigations  made,  and  it  may  be 
observed  that  the  Court  in  the  Glazer  case  does  not  accurately 
set  forth  the  policy  conditions,  but  confuses  the  complete  inven- 
tory with  the  proofs  of  loss,  saying  at  page  10: 

"The  provision  of  the  policy  in  respect  to  proofs  of 
loss  is,  in  substance,  that  if  a  fire  occurred  the  insured 
should  give  immediate  notice  of  any  loss  to  the  company 
■    in  writing;  nu^e  a  complete  inventory  of  the  property  lost 
or  damaged,  stating  the  quantity  and  cost  of  each  article 
and  the  amount  claimed  thereon,  within  sixty  days  after 
the  fire,  emd  signed  and  sworn  to  by  the  insured,  stating 
the  time  and  origin  of  the  fire  and  other  matters  not 
material  to  this  appeal.   The  paper  contained  a  complete 
inventory  of  the  property  damaged  or  destroyed  and  the 
amount  claimed  on  aca>unt  of  each  article,  which  aggre- 
gated $242,  but  was  not  s^ptied  or  sworn  to  by  the  insured-" 
Where  other  interests  are  insured  by  the  policy,  an  important 
question  arises  as  to  whether  they  can  protect  that  interest  by  filing 
a  proof  of  loss  where  the  insured  has  failed  to  do  so  or,  indeed, 
whether  they  are  in  such  a  case  required  to  file  any  proof.  Tiicse 
question  arise,  among  others,  in  three  cases.    Where  there  is  (l) 
a  mortgagee  claiming  under  a  Standard  Mortgagee  Clause;  (2)  a 
simple  loss  payable  clause  to  a  mortgagee  or  other  interest;  and(3) 
a  Trust  and  Commission  Cause.   These  particular  interests  arc 
to  be  treated  by  others  later  during  this  course  and  will  not  now 
be  considered  further  than  to  say  that  such  interests  may  under 
certain  circumstances  file  proofs  {McDowell  v.  Ins.  Co.,  207  N. 
Y.,  482;  Czerweny  v.  Ins.  Co.,  139  Supp.,  345) ;  and  it  ought  be 
argued  that  these  and  other  cases  are  authority  for  the  proposition 
that  there  is  no  condition  of  the  policy  requiring  them  to  do  so  ; 
while  this  is  undoubtedly  true  r^arding  the  interest  of  a  mortga- 
gee under  a  Standard  Mortgagee*  Clause  {Heiibrunn  v.  Ins.  Co., 
202  N.  Y,,  610),  such  an  argument  would  do  violence  to  the  plain 
reading  of  the  policy  provisions  in  so  far  as  any  of  the  other 
interests  mentioned  are  concerned. 

The  general  opinion  of  the  text  writers  is  that  fhe  company 
has  the  right  to  insist  that  the  proof  of  loss  shall  be  signed  and 
sworn  to  by  the  insured.  Exceptional  cases  are  McMamis  v. 
Ins.  Co.,  (22  Misc.  269;  affirmed  43  App.  Div.  550),  where  in 
a  loss  on  hous^old  furniture  it  was  said  that  tiie  Company 
could  not  require  the  oath  of  members  of  the  household  owning 
articles  claimed  ioVySims  v.  Assurance  Co.,  (129  Fed.  (Ga)  804), 
by  a  Receiver  in  Bajikruptcy  whidi  included  an  affidavit  by 
the  agent  of  insured;  tiie  insured  having  fled  the  jurisdiction; 
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Matthews  v.  Ins.  Co,,  (154  N.  Y.  44g),  where  it  was  said 
that  either  the  Temporary  administrator,  the  heirs,  next  of  kin, 
legatees  or  devisees  might  have  filed  proofs. 

The  G)mpany  may,  of  course,  waive  the  signature  and  oath 
of  the  insured  or  estop  itself  from  insisting  upon  it  by  failing  to  ' 
reject  proofs  verified  by  one  other  than  the  insured  (Kernochan 
V.  Ins.  Co.,  17  N.  Y.,  428;  Weed  v.  Ins.  Co.,  133  N.  Y.,  394). 

There  is  no  specific  requirement  in  the  policy  as  to  where 
the  proofs  shall  be  filed;  the  insured  is  required  to  render  the 
statement  to  the  Cc^pany  and  it  may  be  useful  to  note  some 
of  the  decisions  on  that  subject.  The  condition  will  receive  a 
reasonable  interpretation.  In  Iowa  filing  the  proofs  with  a  local 
agent  is  sufficient  (Greenlee  v.  Ins.  Co.,  104  Iowa,  481);  in 
Nebraska  with  a  State  agent  {Ins.  Co.  v.  McLimans,  28  Nebraska, 
653) ;  and  in  Georgia  with  an  adjuster  {Ins.  Co.  v.  Fining,  67 
Ga.,  661). 

The  condition  that  proofs  of  loss  are  to  be  filed  within  sixty 
days  after  the  fire,  unless  such  time  is  extended  in  writing  by 

the  company,  has  given  rise  to  some  questions  worthy  of  review. 

Hie  words  "sixty  days  after  the  fire"  have  been  interpreted 
by  the  Court  to  mean  that  the  time  begins  to  run  from  the  termina- 
tion of  the  fire  and  not  from  the  time  of  the  commencement. 

National  Woil  Paper  Co.  v.  Ins.  Co.,  (175  N.  Y.,  226^  at 
page  228: 

"We  think,  therefore,  that  the  fair  and  reasonable  inter- 
pretation of  the  provision  is  that  the  proofs  of  loss  should 
be  served  within  sixty  days  after  the  fire  has  terminated, 
or  abated  to  such  an  extent  that  an  inspection  of  the 
property  damaged  may  be  had." 

Mailing  the  proofs  before  the  expiration  of  the  time  limit 
is  not  sufficient;  the  company  must  receive  tlie  proofs  within  the 
sixty  days.  In  the  case  of  Peabody  v.  Satterlee  (166  N.  Y.,  174) 
it  was  hdd  that  mailing  proofs  of  loss  in  Buffalo  on  the  sixtieth 
day  for  delivery  in  New  York,  which  did  not  reach  the  Under- 
writers until  the  sixty-second  day,  was  not  a  compliance  with  the 
condition;  and  it  would  be  reasf^ble  to  assume  from  the  reas<Hi^ 
ing  in  that  case  that  it  would  not  be  a  sufficient  ccnnpliance  if  tiie 
proof  were  mailed  on  or  before  the  time  limited  in  a  city  where 
the  Insurance  Company  had  its  office  and  where  the  custom  of 
tibe  P<^tal  Authorities  is  to  deliver  tlie  mail  by  carriers,  tmt 
which  did  not  in  fact  reach  the  company  until  after  die  time 
limited.  The  Court,  citing  the  case  of  Crownpoint  Iron  Co.  v. 
Aetna  Insurance  Company  {127  N.  Y.,  608) »  said,  p.  178: 
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"The  above  case,  while  not  presenting  the  question  now 
before  us,  is  instructive  as  deciding  that  when  the  insured 
uses  the  mail  in  communicating  with  the  company  it  is 
nothing  more  that  if  he  had  made  the  same  communication 
by  private  messenger^  when  he  is  seeking  to  do  an  act  that 
would  be  binding  on  the  a»npany  whether  it  was  willing 
or  not 

As  already  pointed  out,  the  policy  provides  that  the 
assured  within  sixty  days  shall  render  this  statement.  The 
Century  Dictionary  defines  Uie  word  'render*  as  meaning 
'to  give;  furnish;  present/  Webster's  gives  ite  meaning 
as  'to  furnish;  state;  deliver/  A  pr(q>er  reading  of  the 
quoted  provision  of  the  policy  is  that  the  insured  is  to 
furnish  or  deliver  to  the  defendants  these  proofs  of  loss, 
and  this  clearly  means  that  the  papers  shall  be  so  furnished 
to  the  defendants  personally,  or  to  their  duly  authorized 
agent  if  they  have  one.  In  cases  of  this  kind  substituted 
service  or  service  by  mail  is  either  matter  of  statute  or 
contract.  In  this  case  the  contract  is  silent,  and  the  de- 
positing of  the  proofs  of  loss  in  the  mail  at  Buffalo  on 
the  sixtieth  day  after  the  fire  occurred  cannot  be  held  a 
compliance  with  the  provisions  of  the  policy/' 

This  case  was  followed  in  Lake  Geneva  Ice  Co.  v.  Selvage 
(36  Misc.»  212),  where  the  proofs  were  mailed  in  Chicago  oa  the 
sixtieth  day  for  delivery  in  New  York;  to  the  same  effect,  Slocitm 

V.  Saratoga  Ins.  Co.,  (140  App.  Div.,  867).  A  somewhat  contrary 
doctrine  has,  however,  been  held  in  Illinois  (Ins.  Co.  v.  Zeitinger, 
168  111.,  286),  where  the  agent  of  the  insured's  exeoitor  mider  a 
poKcy  c<Mitaining  a  similar  provision  was  said  to  have  complied 
with  the  provision  by  mailing  proofs  within  sixty  days  which 
were  received  two  days  late.  And  in  Missouri  (Caldwell  v.  Ins. 
Co.,  61  Mo.  Ap.j  4)  where  proof  mailed  in  Missouri  directed  to 
the  Gwnpany  at  Boston,  Mass.,  a  few  days  before  the  expiration 
of  the  time  limited  reached  the  post  office  at  Boston  on  the  last 
day,  it  was  held  sufficient  and  the  Court  said : 

'^The  defendant  cannot  by  delaying  to  call  for  the  proofs 
under  these  circumstances  work  a  forfeiture.  It  might  as 
well  delay  for  the  calling  of  the  proofs  on  the  succeeding 
day  and  thus  work  a  forfeiture. 

The  proof  shows  that  the  defendant  had  a  box  at  the 
Post  Office  and  it  nowhere  shows  that  the  notice  of  the 
Registered  letter  was  not  in  that  box  in  time  on  Sunday 
to  have  enabled  the  clerk  of  the  defendant  to  get  the  pack- 
age on  that  day  had  he  called  for  mail  in  the  box." 

In  New  York  State  under  Section  20  of  the  General  Con- 
struction Law,  Chapter  27,  Laws  of  1909,  if  the  sixtieth  day 
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occurred  on  Sunday  it  would  be  suflScient  ccwnpliance  if  the  proofs 
were  received  by  the  G)mpany  on  the  foUowii^f  day. 

This  condition,  like  others,  may  be  waived  or  the  company 
be  estq>ped  from  complaining.  Cases  involving  these  questions 
are  numerous  and  we  may  stop  to  consider  a  few  of  them. 

(a)  The  mere  retention  of  the  proofs  would  not,  in  this 
State  at  least,  waive  the  time  limit 

In  Perry  v.  Caledonian  Ins.  Co.  (103  App.  Div.,  113)  plain- 
tiff served  proofs  sixty-five  days  after  the  fire  and  it  was  held 
that  the  performance  of  the  condition  was  not  waived  by  their 
retention;  it  was  said  per  Houghton,  J.,  at  page  116: 

"It  is  urged  that  the  retention  of  the  proofs  of  loss  and 
failure  to  return  them  was  a  waiver  of  earlier  service,  and 
that  the  defendant  is  now  estopped  from  claiming  that 
they  were  not  regularly  served.    We  do  not  think  this 
position  is  tenable.    Silence  operates  as  an  assent  and 
creates  an  estoppel  only  where  it  has  the  effect  to  mislead. 
(More  V.  New  York  Bowery  Fire  Ins.  Co.,  130  N.  Y., 
537).   The  plaintiff  was  in  no  way  misled  by  the  re- 
tention of  the  proofs  of  loss.   His  rights  were  gone  be- 
fore he  attempted  to  serve  them.   His  position  was  made 
no  different  because  the  company  ignored  his  statement 
or  failed  to  inform  him  that  his  proofs  of  loss  were  not 
properly  furnished." 
And  in  Bell  v.  Ins.  Co.  (19  Hun.,  238),  where  the  fire 
occurred  on  January  11,  1873,  and  they  were  mailed  sixty  days 
thereafter  but  not  received  until  after  the  expiration  of  sixty  days, 
held  tiiere  was  no  waiver  by  retainii^  than. 

(b)  The  retention  of  proofs  filed  after  the  time  limit  where 
acts  are  done  which  may  mislead  the  insured  into  believing  that 
the  objection  will  not  be  taken  may  estop  the  company  from 
insisting  on  the  breach.  Brink  v.  Hanover  Fire  Ins.  Co.  (80 
N.  Y.,  108),  is  a  case  in  point  and  the  language  used  is  ^mewhat 
disturbing  but  on  a  careful  examination  of  this  and  similar  cases 
it  will  be  seen  that  it  is  not  held  that  the  mere  retention  of  the 
proofs  would  be  an  estof^,  but  there  were  other  facts  takea 
together  with  the  retention  of  the  proofs  which  were  held  sufficient 
to  estop  the  company  from  claiming  a  breach  of  the  condition 
and  the  language  must  be  considered  in  association  with  the 
other  facts  in  this  case.  The  Court  said  in  the  Brink  case  at  page 
113;  per  Church,  C.  J. : 

"The  plaintiff's  claim  was  challenged  for  fraud  and  that 
only.  They  acted  upon  it  and  brought  an  action  incurring 
large  expenses  in  its  prosecution.  Non  constat,  if  the  fail- 
ure to  hie  the  proofs  in  time  had  been  insisted  on,  but  that 


the  plaintiff  would  have  acquiesced  in  it  and  refrained 
from  prosecuting,  and  thus  they  might  be  injured  hy  the 
change  of  ground  on  the  paut  of  tiie  defendant  Every 
consideration  of  public  policy  demands  that  insurance 
companies  should  be  required  to  deal  with  their  customers 
with  entire  fairness  and  frankness.  They  may  refuse  to  pay 
without  specifying  any  ground,  and  insist  upon  any  avail- 
able ground,  but  if  they  plant  themselves  upon  a  specified 
defense  and  so  notify  the  assured,  they  should  not  be  per- 
mitted to  retract  after  the  latter  has  acted  upon  their  posi- 
tion as  announced,  and  incurred  expenses  in  consequence 
of  it.  If  a  company  intends  to  avail  itself  of  the  technical 
objection  that  the  proofs  are  not  filed  in  time,  common 
fairness  requires  that  it  should  refuse  to  receive  them  on 
that  ground,  or  at  least  promptly  notify  the  assured  of 
their  determination,  otherwise  the  objection  should  be  re- 
garded as  waived/' 

Similar  cases  are  Rademacher  v.  Ins.  Co.  (75  Hun.  83)  ; 
Dobson  V.  Ins.  Co.  (86  App.  Div.,  115 :  affd-  179  N.  Y.  557)  : 

We  have  considered  specific  instances  of  the  applicati<Hi  of 
the  doctrine  of  waiver  and  estoppel  in  relation  to  the  proofs  of 
loss  where  there  has  been  some  attempt  at  compliance  and  it 
might  be  wise  to  add  a  word  as  to  the  character  of  the  action  by 
tiie  company  or  its  authorized  representatives  that  would  make 
unnecessary  the  filing  of  any  proof  of  loss:  (a)  where  the 
action  of  the  company  has  induced  the  insured  not  to  make 
proofs  (b)  where  it  recognizes  liability  and  indicates  that  proofs 
will  not  be  required,  and  (c)  where  the  company  makes  it  appar- 
ent that  the  furnishing  of  proofs  would  be  a  useless  formality— by 
denying  liability. 

We  must  not  overlook,  however,  in  thb  connecti<Mi  the  pro- 
visions of  the  policy  to  the  effect  that  the  company  shall  not  be 
held  to  waive  any  of  the  conditions  or  any  forfeiture  by  any  act, 
requirement  or  proceeding  on  its  part  relating  to  the  appraisal 
or  the  examinadmi. 

This  provision  of  the  policy  has  been  held  binding  generally 
in  the  following  cases  but  the  point  whether  an  examination  or 
appraisal  might  be  held  to  waive  proofs  of  loss  was  not  in 
question  and  not  considered. 

In  Gibson  Electric  Co.  v.  Ins.  Co.  (10  App.  Div.,  225; 
affirmed  159  N.  Y.,  418),  it  was  held  that,  under  a  standard 
policy,  proceeding  wiih  an  appraisal  was  not  a  waiver  of  a  for-* 
fdttu-e.   A  similar  case  is  Walker  v.  Ins.  Co.  (156  N.  Y.,  628). 

The  case  of  Paltrovitch  v.  Ins.  Co.  (68  Hun.  304-308  affd. 
143  N.  Y,,  73)  would  seem  to  be  an  authority  for  the  statement 
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that  the  examination  would  not  be  a  waiver  of  proofs  of  loss 
and  the  case  of  Rademacher  v.  Ins.  Co.  (75  Hun.  83),  while 
very  dose,  can  be  distii^utshed  for  the  reascm  that  there  were 
apparently  acts  other  than  the  appraisal  in  question. 

In  Rhode  Island  (Foumier  v.  Ins.  Co.,  23  R.  I.,  36)  it  was 
held  that  under  sudi  a  provision  no  waiver  of  proofs  would 
result  from  a  demand  for  an  appraisal ;  while  in  Kentucky  (Smith 

V.  Herd,  60  S.  W.,  841)  involving  a  policy  containing  a  similar 
provision  it  was  held  that  by  an  appraisal  there  had  been  a  waiver 
of  proofs  of  loss;  and  in  Wisccmsin  (Badger  v.  Ins.  Co.,  49  Wis., 
396)  where  there  was  no  such  provision  it  was  held  that  calling 
an  examination  within  the  sixty  days  from  the  fire  was  a  waiver 
of  proofs  of  loss. 

It  may  be  said,  therefore,  that  in  New  York  State  the  pro- 
vision would  be  held  binding  and  that  no  waiver  or  estoppel  as 
to  proofs  of  loss  could  be  based  upon  examination  or  appraisal 
required  within  a  reasonable  time. 

There  are  cases  in  New  York  State  holding  that  an  examina- 
tion called  (Carpenter  v.  Ins.  Co.,  135  N.  Y.,  298)  or  an  appraisal 
instituted  (Bishop  v.  Agricidtur^  Ins.  Co.,  130  N.  Y.,  488)  after 
"tardy"  proofs  would  waive  the  forfeiture;  they  may  be  dis- 
tinguished, however,  for  the  reasons  (a)  they  were  decided  be- 
fore the  Standard  Policy  took  efiEect  and  the  provisions  were 
dissimilar,  and  (b)  thore  were  other  facts  taken  in  coniKGti<»i 
with  the  examination  or  appraisal  which  were  in  fact  the  basis 
of  the  court's  decision. 

Before  leaving  the  conditions  respecting  the  proofs  of  loss, 
it  may  be  well  to  call  attention  to  the  statute  in  New  Jersey  which 

relieves  the  insured  from  filing  proofs  unless  requested  to  do  so. 

The  statute  (Chapter  340,  Laws  of  1911,  Sec.  i)  reads  as  follows: 

"Sec.  I.  The  failure  of  any  person  insured  against  loss 
/  or  damage  by  fire  in  any  insurance  company  doing  business 
by  or  under  the  authority  of  the  Department  ^  Banking 
and  Insurance  of  this  State  to  f umi^  proofs  of  loss  shall 
not  be  or  considered  a  waiver  of  any  rights  accruing  under 
the  policy  of  insurance,  and  shall  not  debar  the  person  so 
holding  insurance  from  a  recovery  under  said  policy  or 
the  collection  of  such  sum  as  should  properly  be  paid  under 
said  policy,  unless  after  said  loss  sixty  days'  notice,  in 
writing,  that  said  company  desires  said  proofs  of  loss  be 
furnished  the  person  so  insured." 

It  will  be  noticed  that  there  is  no  time  fixed  within  which 

the  company  is  required  to  demand  the  proofs,  but  sixty  days' 

notice  must  be  given ;  it  will  probably  be  held,  when  the  questi<m 
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is  presented  that  the  ccmipany  should  make  its  dmumd  widiin  a 
reasonable  time  and  at  least  within  sixty  days  after  the  fire,  as 
under  the  loss  payable  clause,  the  loss,  in  the  absence  of  a  demand 
for  an  appraisal,  would  otherwise  become  ipsiydkle  sixty  days  after 
notice  of  the  fire. 

Plans  and  Specifications;  Magistrate's  Certificate. 

Among  the  requirements  are  found  that  of  the  Magistrate's 
certificate  and  the  producticm  of  plans  and  specifications  and 
while  we  know  that  these  are  not  a  part  of  the  proofs  of  loss 
they  may  be  required  and  thus  become  requirements  with  which 
the  insured  must  comply.  Much  has  been  written  regarding  the 
Magistrate's  certificate  and  in  some  ocmmiunities  it  is  still  a  re- 
quirement of  some  importance  to  the  Ccnnpany ;  it  is  not  often 
insisted  upon  in  this  City. 

The  producticm  of  plans  and  q>ecifications  is  often  a  require-* 
ment  of  great  importance  and  frequently  demanded.   Hiese  and 

similar  requirements  are  subject  to  the  rule  of  reason.  AVherever 
the  question  has  been  discussed  it  resolves  itself  into  what  is 
reasonaUe.  The  demand  must  be  made  within  a  reasonable  time 
and  a  reasonable  compliance  with  due  diligence  must  be  made 
and,  until  had,  no  suit  may  be  maintained  as  we  shall  see  when 
we  reach  that  provision  of  the  policy.  There  is  nothing  new  in 
the  books  on  this  subject  and  we  might  in  pasdng  rotate  some 
of  the  decided  cases  giving  the  best  illustration  of  the  manner  in 
which  the  provisions  relating  to  the  magistrate's  certificates  have 
been  construed. 

The  demand  must  of  course  be  a  specific  one  apprising  the 
insured  what  will  be  required.  Moyer  v.  Ins.  Co.  (176  Pa.  St., 
579).  The  magistrate  or  notary  must  be  disinterested  and  he 
may  be  disinterred  though  he  is  a  creditor  of  the  a^ured, 
DolUver  v.  Ins.  Co.  (131  Mass.,  39)  ;  but  not  if  he  is  a  relative, 
Ins.  Co.  V.  Bank  (62  Fed.,  222)  ;  nor  if  he  is  the  insured 
although  he  has  assigned  the  policy,  Stevens  v.  Ins.  Co.  (32  New 
Brunswick,  394).  A  magistrate  lives  nc^ies^  fhe  place  of  the 
fire,  if  either  his  office  or  his  residence  is  nearest  to  it,  Paltrovitch 
V.  Ins.  Co.  (143  N.  Y.,  73).  The  affidavit  of  the  magistrate 
must  contain  a  venue  or  it  wiU  be  fatally  defective,  McManns  v. 
Western  Ins.  Co.  (22  Misc.,  269).  If  the  catificate  states  tiiat 
the  insured  has  sustained  die  loss  claimed  it  is  sufficient,  Bronm 
V.  Hartford  Ins.  Co.  (52  Hun.  260;  affirmed  without  opinion  132 
N,  Y,,  539).  If  required  within  sixty  days  after  the  fire  the 
certificate  must  be  furnished  widiin  the  sixty  days,  Gattiieb  cr« 
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Ins.  Co.  (89  Hun.  36).  If  the  nearest  magistrate  refuses  to. 
issue  a  certificate  that  of  the  next  nearest  may  be  secured,  Lang 
V.  Ins.  Co.  (12  App,  Div.,  39).  If  the  company  desires  to  raise 
the  objection  that  the  certificate  is  not  made  by  the  magistrate 
or  notary  living  nearest  the  place  of  the  fire  it  should  state  the 
name  of  the  one  living  nearer  the  fire  so  that  the  insured  may 
obtain  his  certificate,  Paltrovitch  v.  Ins.  Co.,  (143  N.  Y.,  73)* 

The  Examination  Under  Oath  ;  The  Books  and  Bills. 

The  examination  under  oath  of  the  insured  and  the  produc- 
ti<m  of  books  of  account  and  bills  are  two  very  important  require* 
ments  of  the  policy  in  the  investigation  of  the  loss  and  its  deter- 
mination. It  may  be  said  that  in  some  cases  the  examination  is 
imperative,  in  others  necessary  and  in  most  cases  which  seem 
to  require  any  investigation  very  useful.  There  has  not  been  mudi 
discussion  in  the  courts  of  these  provisions  of  the  policy  for  the 
reason  that  they  are  generally  complied  with.  It  may  be  said 
generally  that  such  an  examination  must  be  called  within  a  reason- 
aUe  time  and  conducted  in  what  mider  the  circumstances  of 
each  particular  case  is  a  reasonable  manner.  Many  questions 
relating  to  such  an  examination  arise  as  to  which  no  answer  may 
be  found  in  the  decided  cases  and  one  must  be  guided  by  the  rule 
of  reason.  What  is  a  reasonable  place  to  hold  such  an  examina- 
tion, or  rather  what  is  a  reasonable  place  to  require  the  insured 
to  attend  for  such  examination  is  often  asked.  A  glance  at  the 
cases  will  show  some  difference  of  opinion  but  no  fixed  rule. 
This  question  came  up  recently  in  our  Courts  in  the  case  of  Kline 
Brothers  &  Company  v.  Factors  Insurance  Co,  of  Memphis,  Tenn. 
(156  A.  D.,  945)  where  the  policies  covered  property  in  Quincy, 
Florida,  the  property  of  a  corporaticm,  and  were  issued  by  com- 
panies not  admitted  in  that  state.  Hie  insurer  called  an  examina* 
tion  to  be  held  at  Qeveland,  Ohio,  where  the  corporation  main- 
tained an  office,  or  in  the  alternative  at  New  York  where  its 
books  and  contracts  were.  The  corporation  refused  to  sulmut 
to  examination  at  any  place  other  than  at  Quincy  and  the  insurer 
did  not  wish  to  conduct  an  examination  there  as  it  had  no  license 
to  do  business  in  Florida.  A  jury  found  that  the  demand  made 
by  the  Insurer  was  reasonable  and  that  the  insured  had  not  com- 
plied with  the  ccmdition  of  the  policy  requiring  examination.  The 
judgment  entered  on  the  verdict  of  the  jury  was  affirmed  without 
opinion  in  the  Appellate  Division  and  an  appeal  is  now  pending 
in  the  Court  of  Appeals.  In  Missouri  it  is  said  that  whc^  the 
insured  resided  in  New  York  and  insured  his  property  in  Missouri 
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in  a  Missouri  Company  he  could  be  COTipelled  to  submit  to  «- 

amination  where  the  insured  property  was  located,  Fleisch  v.  Ins. 
Co.  (58  Mo.  Ap,,  596),  and  similarly,  in  another  case.  Murphy 
V.  Ins.  Co.  (61  Mo,  Ap.,  323),  it  was  held  that  insured  was  not 
required  to  produce  his  books  at  the  office  of  the  adjuster  six 
miles  from  the  place  of  the  fire  the  court  saying: 

''In  our  opinion  the  provision  should  not  ordinarily  be 
considered  as  embracing  any  other  places  than  at  or  near 
the  scene  of  loss." 

In  Illinois  on  the  contrary  it,  was  held  that  insured  living  in 
Illinois  claiming  for  property  located  in  Missouri  and  insured  in 
a  Missouri  Company  could  not  be  required  to  submit  to  examina^ 
tion  in  Missouri,  his.  Co.  v.  Simpson  (43  111.  Ap,,  98).  In  Penn- 
sylvania, the  courts  have  decided  that  it  was  reasonable  to  require 
that  where  the  hre  occurred  in  the  place  of  business  of  the  insured 
at  Lancaster  he  could  be  compelled  to  produce  his  books  in  an 
adjacent  county  where  the  insurer  maintained  its  office,  Seibel  v. 
Ins.  Co.  (46  Atl.  851).  In  Nebraska  the  courts  have  said  that 
the  place  of  examination  must  be  one  ccmvoiiently  reasonable 
and  in  the  county  where  the  insured  resides,  Aetna  Ins.  Co^  v. 
Simmons  (49  Neb.,  811). 

It  will  be  seen  that  it  is  impracticable  to  deduce  any  fixed 
rule  from  such  decisions  as  have  been  rendered  and  one  might  ad- 
vise that  the  company  should  in  making  its  demand  fix  a  place  that 
under  the  circumstances  would  appeal  to  the  ordinary  man  as 
being  a  reasonable  place,  reasonably  convenient  to  both  insured 
and  insurer  and  not  imposing  any  undue  hardship  on  either.  If 
I  were  asked  to  make  any  suggestion  on  the  subject  I  should 
say  that  the  examination  should  be  required  only  when  necessary 
for  the  protection  of  the  company's  rights  and  then  one  should 
pursue  the  Unes  of  least  resistance  witli  an  eye  single  to  the 
accomplishment  of  the  desired  object. 

A  question  even  more  important  comes  up  frequently  and  is 
not  easy  of  solution — Who  may  be  examined  under  this  provision 
of  the  policy?  The  policy,  it  is  true,  states  that  it  is  the  insured 
and  the  inquiry  arises  whether  the  company  has  the  right  to 
examine  any  person  other  than  the  insured.  One  gets  but  little 
light  from  any  of  the  books  on  this  subject  and  it  may  be  said 
that  it  is  still  an  open  question.  In  a  recent  case  in  our  own 
City  Court.  Friedman  v.  Ins.  Co.  (New  York  Law  Journal,  May 
20,  1913;  aff'd  without  opinion  at  the  Appellate  Term  of  the 
Supreme  Court  in  May,  1914)  it  was  said  by  the  court,  in  denying 
a  motion  to  set  aside  a  vordict  where  the  jury  had  been  penaitted 
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to  consider  whether  the  company  was  justified  in  insisting  upon 
the  examination  of  the  son  of  the  insured,  in  view  of  the 
insured's  statement  that  he  knew  nothing  about  his  books  and 
tihat  his  son  knew  all  about  thm,  that  tiie  jury  was  entitled  to 
consider  whether  or  not  the  failure  to  produce  the  son,  who  was 
under  the  control  of  the  insured,  constituted  performance  of  the 
terms  of  the  contract  of  insurance  on  the  part  of  the  plaintiff 
and  a  verdict  for  the  defendant  would  not  be  disturbed.  While 
there  does  not  seem  to  be  any  other  decision  on  the  subject  which 
a  diligent  search  of  the  books  would  disclose,  it  is  not  unreason- 
able to  assume  that  whenever  the  question  is  presoited  it  will 
be  determined  somewhat  from  the  standpoint  of  common  sense. 
It  was  intended,  I  take  it,  that  the  company  should  by  that  pro- 
vision have  the  opportunity  to  satisfy  itself  as  to  the  facts  and 
drctimstances  surrounding  the  fire  and  claim  and  that  sudh  an 
inquiry  under  the  provisions  would  be  useful  for  that  purpose, 
not  futile  or  fruitless. 

There  are  many  instances  where  the  insured  knows  nothing 
of  the  property  involved  or  of  the  circumstances  concmung  the 
loss,  but  has  left  the  care  of  the  entire  matter  to  some  other 
person  acting  for  him  and  under  his  control ;  and  it  would  seem 
under  such  circumstances  that  a  reasonable  interpretation  of  the 
provision  would  require  that  an  examination  of  that  perscm,  the 
insured's  alter  ego  as  it  were,  should  be  permitted.  What  is 
true  of  the  enforcement  of  other  provisions  of  the  policy  is  also 
true  of  this  one,  that  each  case  would  depend  upon  its  particular 
facts  and  what  under  tihe  circumstances  would  be  resusonable 
would  control.  It  may  be  said,  however,  in  this  connection  that 
the  company  has  the  absolute  right  to  the  examination  of  the 
insured ;  and  it  may  be  of  interest  to  consider  the  effect  of  an 
offer  of  a  Receiver  in  Bankruptcy  to  sutmiit  to  examinati<Hi  in 
the  absence  of  the  insured  and  as  a  substitute  for  him.  That 
particular  situation  arose  in  Georgia,  and  the  Court  held  (Sims 
V.  Assurance  Society,  129  Fed.  804)  that  such  a  Receiver  could 
not  in  respect  to  the  right  of  tiie  company  to  an  examination 
tmder  oath  take  the  place  of  the  insured.  A  case  involving  a 
somewhat  similar  principle  arose  in  South  Carolina  (Pearlstine 
V.  Ins.  Co.,  70  S.  C,  75). 

The  general  statement  is  made  from  time  to  time  that  on 
such  an  inquiry  only  material  questions  need  be  answered;  this 
is  unquestionably  so,  but  it  would  seem  that  a  rather  wide 
latitude  should  be  given  in  view  of  the  nature  of  the  inquiry  and 
its  logical  relation  to  those  conditions  of  the  policy  providing  for 
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the  information  required  by  the  inventory  and  the  proofs  of  loss 

and  for  forfeiture  in  case  of  any  fraud  or  false  swearing  and  would 
make  material  any  inquiry  "touching  any  matter  relating  to  the 
insurance  or  the  subject  thereof  whether  before  or  after  a  loss/' 

The  materiality  of  the  question  must  of  course  be  determined 
in  the  first  instance  by  the  insured;  there  is  no  process  through 
which  may  be  compelled  to  answer.  And  what  is  a  material 
question,  of  course,  will  in  the  last  analysis  be  decided  by  the 
courts  and  only  when  that  question  arises  in  an  action  brought 
to  recover  the  loss.  What  is  and  what  is  not  a  material  inquiry 
upon  such  an  examination  may  be  a  question  of  law  for  the  court, 
or  of  fact  for  a  jury,  depending  upon  the  facts  and  ckoimstances 
of  the  case.  Cost  for  instance  may  not  always  be  a  material 
inquiry  (Porter  v.  Ins.  Co.,  164  N.  Y.,  504)  ;  ordinarily  it  is.  The 
policy  itself  makes  it  an  important  one  when  by  its  provisions 
the  insured  is  required  "to  make  a  ccnnplete  inventory  stating 
tiie  quantity  and  cost  of  each  item  and  the  amount  claimed 
thereon,"  and  in  the  celebrated  case  of  Claflin  v.  Ins,  Co.  (iio 
U,  S*y  81),  the  United  States  Suprane  Court  held  that  questions 
as  to  the  manner  of  payment  for  articles  claimed  for  were 
material,  and  that  intentionally  false  answers  avoided  the  policy 
notwithstanding  the  contention  that  the  answers  were  made  not 
to  prejudice  the  insurance  companies  but  to  mislead  otiier  persons. 

The  insured  must  of  course  comply  with  a  requirement  that 
he  subscribe  the  examination  but  there  must  be  a  specific  demand. 

There  are  some  other  and  very  practical  questions  relating 
to  these  examinaticms  whidi  come  to  perplex  the  company  ad- 
justers at  least,  and  before  leaving  the  subject  we  might  refer 
to  them.  They  are  (a)  when  such  examination  should  be  called 
and  (b)  whether  more  than  one  company  may  join  in  the  call 
for  it. 

From  an  anal3rsis  of  what  has  been  written  on  the  subject 

it  would  seem  (a)  that  the  examination  must,  of  course,  be  called 
at  a  reasonable  time ;  and  what  is  a  reasonable  time  would  depend 
entirely  upon  the  circumstances  of  the  case.  Where  no  demand 
for  appraisal  is  made  the  examination  should  be  called  at  a  reason* 
able  time  within  sixty  days  after  the  fifing  of  proofs  and  in  many 
cases  there  are  often  surrounding  circumstances  which  reasonably 
justify  the  ccmtinuatioe  of  the  examination  beyond  the  time  lim- 
ited. Where,  however,  an  appraisal  is  had  and  an  examination 
is  necessary,  a  request  during  the  course  of  the  appraisal,  or 
within  sixty  days  after  the  appraisal  award  would  appear  to  be 
reasraiable.  There  does  not  seem  to  be  any  case  which  is  decisive 
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upon  this  particular  question,  and  the  rule  of  reason  must  control. 
(&) Cases  involving  a  joint  demand  for  appraisal  are  somewhat 
analogous  and  while  there  is  a  great  difference  of  opinion,  it  would 
be  reasonable  to  assume  that  a  joint  demand  wcmld  be  prqper 
where  the  provisions  of  the  respective  policies  are  exactly  similar. 
In  a  case  arising  in  Ohio  {Insurance  Company  v,  Hamilton,  59 
Federal,  258),  a  joint  demand  for  appraisal  was  held  improper; 
the  respective  policy  provisions  differed.  In  Michigan,  where  all 
the  policies  were  similar,  Wicking  v.  Ins.  Co.  (118  Mich.,  640), 
the  practice  was  approved;  but  in  Kentucky  (Ins.  Co.  v.  Asher, 
ICQ  S,  W,,  233),  and  in  Tennessee  (Ins.  Co.  Robertson,  106 
Tenn.,  557)  the  deci^txis  are  to  the  contrary. 

While  the  point  is  interesting  it  is  not  of  great  moment  in  its 
relation  to  the  examination  at  least  where  in  case  of  objection 
a  sq>arate  aiul  similar  demand  on  tibe  part  of  each  company 
would  be  productive  of  the  desired  result. 

What  has  been  said  of  the  examination  may  with  equal  and 
greater  force  be  said  of  the  exhibition  and  production  of  books, 
IhUs,  etc,  as  required  by  the  poUcy  provisimis;  the  insured  is 
bound  to  comply  with  such  a  requirement  in  good  faith,  with  due 
diligence,  and  to  make  every  reasonable  effort  to  furnish  to  the 
cotnpany  the  requisite  information. 

WH£N  the  Loss  IS  PAYAK.E  AND  WHEN  IS  SUIT  SUSTAINABLE. 

It  might  occur  to  one  that  there  was  some  inconsistency  in  the 
construction  which  the  Courts  have  placed  upon  that  provision 
of  the  policy  where  it  is  said  that  the  'loss  shall  not  become 
pa3raUe  until  sixty  days  after  tiie  notice,  ascertainment,  estimate 
and  satisfactory  proof  of  the  loss  herein  required  have  been  re- 
ceived by  this  company,  including  an  award  by  appraisers,  when 
appraisal  has  been  required."  At  first  reading  tl:^  words  ''satis- 
factory proof  of  the  loss^'  it  would  seem,  ought  to  include  tiie 
examination  of  the  insured  and  the  production  and  exhibition  of 
his  books,  bills,  etc.  The  courts  have  in  fact  construed  this  pro- 
vision otherwise.  The  rule  is  that  while  the  loss  is  pays^ble  at 
a  certain  specified  time  no  suit  is  sustainable  either  at  law  or  in 
equity  until  the  insured  has  complied  with  other  requirements 
of  the  company  reasonably  made. 

In  McAllister  v.  Niagara  Fire  Insurance  Co.  (156  N.  Y.,  80) 
whidi  involved  a  policy  in  the  standard  form,  the  court  held  that 
the  election  to  rebuild  which  is  provided  for  in  the  policy  "on  giv- 
ing notice  within  thirty  days  after  the  receipt  of  the  proof  herein 
required  of  its  intenticm  so  to  do"  must  be  ^ercised  within  thidy 
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days  from  the  receipt  of  the  formal  proofs  of  loss,  following 

Clover  V.  Greenivich  Fire  Ins.  Co.  (loi  N.  Y.,  277),  where  it 
was  held  in  an  action  on  a  poUcy  not  in  the  standard  form  but  of 
somewhat  similar  text  that  tiie  proofs  int^ided  are  the  formal 
proofs  of  loss  unconditionally  required  to  be  made  by  the^Insured. 
In  McNally  v.  Phoenix  Ins.  Co.  (137  N.  Y.,  389)  which  did  not 
involve  a  policy  in  the  standard  form  it  was  held  that  a  magis- 
trate's certificate  was  not  part  of  the  proofs  and  the  loss  became 
payable  sixty  days  after  the  filing  of  the  formal  proofs  of  loss. 
To  a  similar  effect  is  Lawrence  v.  Niagara  Ins,  Co.  (2  App.  Div., 
267;  affirmed  154  N.  Y.,  752). 

Hie  result  f  rem  the  present  condition  of  tiie  Law  in  this 
State  at  least  would  seem  to  be: 

(1)  That  the  loss  becomes  payable:  (a)  within  sixty  days 
after  notice  and  the  filing  of  formal  proofs  which  comply  with 
the  requironents  of  the  policy  if  in  tiie  meantime  no  s^q^musal 
or  ascertainment  of  the  loss  be  had.  (h)  Where  there  has  be«i 
an  award  the  loss  is  payable  sixty  days  from  the  making  of  the 
award  unless  proofs  of  loss  were  filed  after  the  making  of  the 
award  whai  the  loss  will  not  thai  be  payable  until  sixty  days  from 
such  filing,  (c)  If  the  loss  be  determined  by  agreement  between 
the  insured  and  the  company,  it  will  be  payable  sixty  days  from 
said  determination  unless  proofs  of  loss  were  filed  subsequent 
to  '^fiiat  time  in  which  case  it  would  not  beome  payaUe  tmtil 
sixty  days  from  the  time  of  filing. 

(2)  That  suit  is  sustainable  only  after  the  loss  becomes 
payable  and  the  insured  has  fully  complkd  with  such  requirements 
as  have  been  denumded  within  a  reascmaUe  time.  If  tiierefore 
the  time  limited  has  passed  and  the  loss  becomes  payable  the  in- 
sured upon  complying  with  the  requirements  could  sue  immedi- 
ately. 

The  courte  of  other  states  have  adopted  somewhat  mmilar 

reasoning.  In  Illinois  (Huchberger  v.  Ins.  Co.,  12  Fed.  Cases 
793),  it  was  held  that  the  sixty  days  ran  from  filing  proofs,  not 
from  the  aniclust<m  of  an  examinaticm;  and  in  Kansas  (Ins.  Co^ 
V.  McLead,  57  Kansas,  95),  the  time  was  held  to  run  fron  filing 
proofs,  not  from  the  production  of  vouchers  demanded,  and  in 
New  Jersey  (Ins.  Co.  v.  Gibbs,  56  N.  J.  L.,  579)  it  was  held  that 
suit  could  be  commenced  at  the  expiration  of  sixty  days  after 
furnishing  formal  proofs,  notwithstanding  that  that  period  had 
not  elapsed  from  the  time  of  furnishing  a  magistrate's  certificate. 
We  must  keep  in  mind,  however,  what  has  already  been  said 
tiiis  evening  that  there  ut  dedsicms  in  sooie  of  the  States  that  a 
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''disagreement"  as  to  the  amount  of  the  loss  makes  the  appraisal 
condk^  opaiitive  and  a  conditi<m  precedent  to  any  action  on 
the  policy  without  any  specific  requirement  for  appraisal  on  the 
part  of  the  company  (Murphy  v.  Insurance  Company,  6i  Mo. 
App.  323;  Ins.  Co.  V.  Erie  Brewing  Co.,  30  Ohio  Circuit  Court 
309)^ 

The  proofs  of  loss  must,  of  course,  be  satisfactory  in  the 
sense  that  they  are  a  substantial  compliance  with  the  policy  coadt* 
ticms,  and  if  those  furakfaed  are  clearly  defective  and  are  re* 

jected,  the  sixty  day  period  would,  naturally,  run  from  the 
furnishing  of  proper  proofs. 

Kimball  v.  Ins.  Co.  (21  N.  Y.,  Superior  Ct.,  495),  where  it 
was  said  by  Hoffman,  J.,  at  page  501 : 

"If  the  defect  in  the  preliminary  proofs  furnished  die 
19th  of  November,  was  not  waived,  then  the  action  ought 
not  to  have  been  commenced  until  the  21st  of  March,  18^. 
The  question  is  of  mcmient.^ 

To  the  same  effect  are:  Ins  Co.  v.  Hocking,  115  Pa.,  398; 
Marino  v.  Ins,  Co.,  227  Pa.,  I20, 

It  is  hardly  necessary  to  add  that  a  denial  of  liability  would 
of  course  waive  the  sixty  day  limitation  and  suit  would  be  at 
once  sustainable. 

The  12  Months  Limitation. 

We  have  now  reached  that  provision  of  the  policy  which  is 
the  one  remaining  of  the  subject  under  discussion  this  evening, 
where  it  is  provided  that  no  suit  shall  be  sustainable  unless  com- 
menced within  twelve  months  after  the  fire,  and  it  may  be  said  that 
there  is  no  ambiguity  in  that  language.  It  has  been  strictly  con- 
strued by  the  courts  and  unless  the  company  has  extended  the 
time  limited,  or  done  something  to  estop  itself  from  asserting  it, 
the  right  of  acti<m  is  absolutely  gone  at  the  end  of  the  period, 
except  in  the  one  case  which  is  provided  for  by  statute  in  this 
State  (Code  Civil  Procedure,  Sec,  405)  extending  the  time  for 
another  twelve  months  where  action  has  been  brought  within  the 
time  limited  but  the  acticm  has  terminated  other  than  by  v<^un- 
tary  disccmtinuance,  dismissal  for  neglect  to  prosecute  or  a  final 
judgment  on  the  merits  or  a  reversal  on  appeal  where  no  new 
trial  is  awarded.  It  was  at  one  time  questioned  whether  the 
limitation  in  the  policy  was  affected  by  this  code  provision  but 
was  settled  in  the  case  of  Bellinger  v.  Ins.  Co.  (51  Misc.,  463, 
affd.  113  A.  D.,  917),  where  it  was  held  that  the  section  did  apply 
to  the  poUcy  limitation. 
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The  time  b^:ins  to  run  from  the  day  on  which  the  fire 
occurred,  and  it  may  happen  that  when  an  appraisal  award  is 

not  made  until  after  the  expiration  of  the  period  a  suit  will  be 
sustained.  In  Austen  v.  Ins.  Co.,  16  App.  Div.,  86)  a  suit 
brouj^t  within  a  month  after  za  award  and  more  flian  twelve 
months  from  the  fire,  was  held  timely;  the  delay,  it  was  said, 
being  due  to  dilatory  action  on  the  part  of  the  appraisers.  And 
in  Williams  v.  Ins.  Co.  (90  App.  Div.,  413)  a  similar  action  was 
sustained.  - 

There  are  cases  (Smith  v.  GleHs  Falls  Ins,  Co.,  62  N.  Y.,  85 ; 
Ins.  Co.  V.  Hatton,  55  S.  W.,  681)  holding  that  where  a  com- 
promise agreement  fixing  the  loss  has  been  entered  into  and  a 
promise  of  payment  made  the  policy  limiti^n  would  not  ^ply. 
These  cases  have  no  application  to  the  usual  agreement  fixing  the 
loss  subject  to  the  terms  of  the  policy,  which  is  of  course  con- 
trolled by  the  policy  limitation  (Steinberg  v.  Boston  Ins.  Co.,  144 
App.  Div.,  no;  Stuart  v.  Reserve  Fund  Ass'n,  78  Hun.  191). 

Another  statutory  provision  in  this  state  that  must  be  ccm- 
sidered  with  the  question  under  discussion  is  that  contained  in 
our  Code  Civil  Procedure,  (Sec.  399),  which  makes  delivery  of 
process  for  service  to  a  Sheriff  within  ^e  timte  limited  and  service 
within  sixty  days  after  the  time  limited  an  "attempt"  to  begin 
an  action  and  a  sufficient  compliance.  This  statute  has  been  held 
to  apply  to  an  action  on  an  insurance  policy  (Hamilton  v.  Ins. 
Co.,  156  N.  Y.,  327). 

When  the  company  elects  to  rebuild  under  the  policy  pro- 
visions it  is  said  that  it  thereby  enters  into  a  new  contract,  a 
building  contract  (Morrell  v.  Ins.  Co.,  33  N,  Y.,  429;  Wynkoop 
V.  Ins.  Co.,  91  N.  Y.,  478;  HeUmann  v.  Ins.  Co.,  75  N.  Y.,  7) 
and  in  an  action  brought  to  recover  for  breach  of  such  a  contract, 
it  was  held  by  the  Court  of  Appeals  of  the  District  of  Columbia 
(Winston  v.  Ins.  Co.,  32  App.  Cases,  D.  C,  61)  that  the  twelve 
months'  limitaticm  ccmtained  in  the  policy  wfaidi  was  substamtially 
similar  to  that  in  the  standard  form  had  no  application. 

The  company  may,  of  course,  extend  the  time  or  waive  the 
time  limitation  (Magner  v.  Mutual  Life  Ins.  Co.,  17  App.  Drw., 
13;  162  N.  Y.,  657). 

There  remains  one  important  question  which  requires  critical 
analysis,  and  that  is  the  effect  of  this  time  limitation  when  an  in- 
terest other  than  that  of  the  insured  is  also  covered.  Such  in* 
terests  we  know  are  to  be  the  subject  of  future  discussion  and  I 
might  simply  state  that  the  Court  of  Appeals  has  by  inference  at 
least  said  that  it  has  no  application  to  a  mortgagee  under  a  Stand- 
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ard  Mortgagee  Clause  (Heilbrunn  v.  Ins.  Co,,  202  N.  Y.,  610). 
It  may  be  of  interest  to  note,  however,  that  this  Court  in  the 
case  of  McArdle  v.  Ins.  Co.  (183  N.  Y.,  368)  where  paymait 
had  been  made  to  the  insured  notwithstanding  a  loss  payable 
clause  to  another  as  "interest  may  appear"  held  that  suit  by  the 
person  to  whom  the  loss  was  payable  was  not  sustainable  under 
llie  pdicy  limitation,  for  the  reason  tibat  it  was  ccxnmenced  more 
than  twelve  months  after  the  fire. 


«<LOSS  ADJUSTMENT"  LECTURES 


"Thb  Trtts  Pttrposb  of  THI  Z4O88 
Sbttlbmsnt'  '—Theory  ot  Insurance. 
iJ^^mmr.  ^""AOm  A  CUmgh. 

••What  is  a  Fm  liossy— Direct  and 

Consequential  less — the  distinction  be- 
tween. No  Liability  for  loss  by  inter- 
ntptton  of  business,  manufacturing 
processes  or  otherwise.  First  lines  o£ 
policy  and  policy  condition  line  42. 

—IT.  N.  BamenU 

*'Ca8H  Valuh'  '—Actual  cash  value  of 
property  at  the  time  any  loss  or  dam- 
age occurs.  Liability  is  for  the  actual 
cash  value  of  the  property  at  the  time 
any  loss  or  damagre  occurs,  with 
proper  deduction  for  depreciation  how* 
•rer  caused,  and  shall  in  no  event  e»- 
mMI  what  it  would  then  cost  the  as- 
Stured  to  repair  or  replace  same  with 
material  of  like  kind  or  quality.  Policy 
condition  lines.  1,  2.   ^  c.  Wimmm. 


•*Thh  Appraisal"  —  Appraisals  —  Options 
.  reserved  to  the  company.  Policy  con- 
ation lines  8-6,  86-SS.    ^jf,  o.  B066. 

"Thb  Claim— The  Proof  of  Loss— Whxn 
IS  Loss  Patablb?"— The  sum  for  which 

the  company  is  liable  shall  be  payable 
sixty  days  after  due  notice,  ascertain- 
ment, estimate  and  satisfactory  proof 
of  loss  have  been  received  by  company 
in  accordance  with  the  terms  of  the 
policy.  What  is  a  claim  and  satisfac- 
tory proof  of  loss?  Policy  condition 
lines  2,  3,  4.  67-85,  92-95,  106-107. 

— JMerl  J.  Wm. 

^'ABANDONICBMT,  PROTBCVION  and  RSMOTAb 

OF  Property" — There  can  be  no  aban- 
donment of  the  property  to  the  com- 
pany, and,  if  the  property  is  so  en- 
dangered by  fire  as  to  require  removal 
to  a  place  of  safety  the  future  liability 
of  the  company  in  reference  thereto. 
Including  its  cover  durine  and  after 
the  lire,  and  whether  liable  for  the 
expense  of  the  removal  of  the  goods 
In  danger;  the  duty  of  the  assured  to 
protect  his  property  from  further  dam- 
age. Policy  condition  lines  6,  6»  part 
of  32,  33,  60-66,  67,  68. 

'^WnimM^  B.  OamphttU, 

'XfOKOSAti  WNT ,  MISRSPRBSBNTATIOK, 

Fraud  or  False  Swearing"— Before  or 
after  a  loss.    Policy  condition  lines 

^■1^-  ^Frank  Sowers. 

•'Ownership"— Sole  and  unconditional 
ownership— Insurable  Interest— Change 
In  interest,  title  or  possession.  Policy 
condiUon  lines  16,  17,  18,  19,  20.  21.  22. 

— JV4flNN*  /.  FoUbM. 

„  IN  Hazard"— Policy  condition 
2S*S0,  49-60. 


♦•Former  and 

Adjustment*' 


Day  Methods  of 
^Samuel  B.  Weed. 


**Non-Liabihtt  Matter"— No  liability  for 
loss  by  order  of  civil  authority;  for 
loss  by  explosion  unless  fire  ensues;  if 
buildinfiT  or  any  part  thereof  fall  ex- 
cept as  a  result  of  fire;  for  loss  occa- 
sioned by  ordinance  or  law  regulating? 
construction  or  repair  of  building. 
^^PoUcy  condition  lines  SI,  S2,  S4,  t6,  ST. 

^  **— IV^UKflMs  ]Ba^90^» 

"UNtrsuAii  AND  IimBMnNO  Fire  Loss 
«.«»t    _   . 


Claims 


^William  B.  Pitcher. 


"NoN-LiABiLiTT  Matter,  ttnmbs  Sphjcipi- 
CALLT  Assumed"— No  Uability,  unless 
specifically  assumed  on  drawingrs, 
tools,  implements,  models*  patterns^ 
scientific  apparatus,  store  or  office 
furnitures,  or  fixtures,  or  property 
held  on  storas:e  or  for  repairs.  Policy 
condition  lines  S8-41.  yichola. 

"Turn  Mortgagbs  Clauses.  The  Standabd 
MoMOAai  Clause.  The  Simplb  LiOSS 

Payable  Clause"— If  with  the  consent 
of  the  company  there  exists  under  the 
policy  an  interest  In  the  subject  of  in- 
surance—in favor  of  others  than  the 
assured — How  the  preceding  conditions 
are  to  be  applied.  Policy  condition 
lines  56  to  59,  inclusive,    —jr^o  Levp. 

•IBubrooation"— And  the  effect  of  a 
waiver  of  subrogation  rights.  Policy 
condition  Hues  102-105.  ^  


•XSancbllation  and  Substitution"  — 
Knowledge  and  authority  of  acrent  or 
broker.  Policy  condition  lines  51-55. 


«^AIfan  AMD  Bbvoppbl"  ^w.  J.  NichoU. 

•'The  Agent— Authority  op  Agent  and 
Officbrs  of  Company"- No  person  un* 
less  duly  authorized  in  writing  shall  be 
deemed  the  agent.  Policy  condition 
lines  47.  48.  This  policy  made  and  ac- 
cepted subject  to  the  foregolnjpr  stipu- 
lations, (closing  paragraph  or  Stand* 


''ADVxmsTRATOii,  gxt'UTmtg,  Bto.**— Au- 
thority of  over  real  property— Author- 
ity of  receivers,  trustees  and  receivers 
of  rMts.  o.  Affeld,  Jr. 

"The  Commission  Ci*ausb"— For  whom  It 
may  concern;  as  now  or  may  hereafter 
be  constituted.  ^w.  J.  Qrttr. 

«mcB0UNrr  or  Low  Adjtustmbnts"— 

"Asobtainment  of  Value  AMD  Fttonn 
/   noM  Books  of  Account" 
^  -iTos.  A.  MeKmaM. 

"Salvage  HANDLtWif '  —  Why  and  bow; 
•boiild  tM  inlpfml»wL 


"DANOSRS  AMD  DiSAFPOINmNTS  XM  SA&- 

•'Ax^jwmaan  or  BaeocK  LomhT' 


a. 

"AsMmmaan  or  Ausdmobixji  Idmmue' 
"AscnTAxmcsMT  or  Machimsmst  Yjaaam 

AMD  liOeSMf' 


''AnnnRiODnr  or  BmLozMo  Ixmmbb*' 

"ADJUSTMCaMT    or    GOROM    IjOSSES  AMD 

Hamdumo  or  ConOM  Salvage  * 

--WWiiam  A.  Coote. 

"Use  and  Occupancy;  Profits  and  Com- 
missions; KfiNTS  and  LiEASBHOLD  1n- 


SDBAMC8" 


—IF*  O.  Boibb. 


"lilABIUTT   FOR   INTBRNAL   RSVXNUB  TaX 
AMD  CurZOHS  DdTT** 


"Whole  Insurance";  Non-Concurrbnt 
Insurance— What  Is  the  "Whole  In- 
surances—apportionment of  non-con- 
current Insurance.  Policy  Condition 
fiaeo  M-M.  -Allffi  Ji.  dom^ 
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